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DETAILED ACTION 

Continued Examination Under 37 CFR 1.114 

A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1 .1 7(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 19 Oct 
2009 has been entered. 

This Office Action is responsive to Applicant's Amendment and Remarks, filed 19 
Oct 2009, in which claim 1 is amended to change the scope and breadth of the claim 
and claim 4 is canceled. 

This application is a domestic application, filed 01 Dec 2003. 

Claims 1-3 and 6-20 are pending in the current application. Claims 9-20, drawn 
to non-elected inventions, are withdrawn. Claims 1-3 and 6-8 are examined on the 
merits herein. 

Rejections Withdrawn 

Applicant's Amendment, filed 19 Oct 2009, with respect to claims 1-3 rejected 
under 35 U.S.C. 102(b) as being anticipated by Speights et al. (United States Patent 
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4,987,124, issued 22 Jan 1991, of record) has been fully considered and is persuasive, 
as Speights et al. does not disclose the composition comprises a protein source at from 
20% to 35%. 

This rejection has been withdrawn. 

Applicant's Amendment, filed 19 Oct 2009, with respect to claims 1-4 and 6-8 
rejected under 35 U.S.C. 103(a) as being unpatentable over Reinhart et al. (U.S. Patent 
No. 5,776,524, issued 07 Jul 1998, of record) has been fully considered and is 
persuasive, as Reinhart et al. does not disclose the composition comprises a protein 
source at from 20% to 35%. 

This rejection has been withdrawn. 

Applicant's Amendment, filed 19 Oct 2009, with respect to claims 1-4 and 6-8 
rejected under 35 U.S.C. 103(a) as being unpatentable over Speights et al. (U. S. 
Patent 4,987,1 24, issued 22 Jan 1991, of record) in view of Reinhart et al. (U.S. Patent 
No. 5,776,524, issued 07 Jul 1998, of record) has been fully considered and is 
persuasive, as Speights et al. in view of Reinhart et al. does not teach the composition 
comprising a protein source at from 20% to 35%. 

This rejection has been withdrawn. 
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The following are new grounds of rejection necessitated by Applicant's 
Amendment, filed 19 Oct 2009, in which claim 1 is amended to change the scope and 
breadth of the claim and claim 4 is canceled. 

Claim Rejections - 35 USC §112 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Amended Claims 1-3 and 6-8 are rejected under 35 U.S.C. 112, second 
paragraph, as being indefinite for failing to particularly point out and distinctly claim the 
subject matter which applicant regards as the invention. 

Claim 1 recites "wherein the composition further comprises a protein source at 
from 20% to 35% ," (emphasis added). Claims 2-3 and 6-8 depend from claim 1 and 
incorporate all limitations therein. 

The term "20% to 35%" renders the claim indefinite because it is unclear how this 
percentage is determined. For example, it may be a % by weight or a % by caloric 
content. The different interpretation of the "%" will result in a different amount of 
material in the composition, therefore one of skill in the art would not be readily apprised 
of the metes and bounds of the claim. For the purpose of facilitating prosecution, the % 
has been interpreted as a % by weight based on the language at line 2 of claim 1 . 

The term "protein source" renders the claim indefinite because it is unclear if the 
% refers to the source of protein or if it refers to the protein or crude protein in said 
source of protein. For example, "meat and bone meal" is protein source that is 
approximately 55% by weight crude protein. Therefore it is unclear if this limitation of 
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claim 1 is met by 20% to 35% "meat and bone meal" from beef or if this limitation of 
claim 1 is met by 20% to 35% crude protein present as approximately 55% by weight of 
"meat and bone meal" from beef, or 36% to 64% "meat and bone meal" from beef. For 
the purpose of facilitating prosecution, the "protein source" has been interpreted as the 
crude protein, written description support for which is found at page 5, lines 25-30 of the 
specification. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(a) the invention was known or used by others in this country, or patented or described in a printed 
publication in this or a foreign country, before the invention thereof by the applicant for a patent. 

Claims 1 and 6-8 are rejected under 35 U.S.C. 102(a) as being anticipated by 
Flickinger et al. (J. Anim. Sci., August 2003, 81(8), p2008-2018, provided by Applicant 
in IDS mailed 15 Aug 2007). Evidence of inherency is provided by Campbell et al. (J. 
Agric. Food Chem., 1997, 45, p3076-3082, provided by Applicant in IDS mailed 15 Aug 
2007) and NRC Nutrient Requirements of Dogs (NRC Nutrient Requirements of Dogs, 
1985, p48-57, cited in PTO-892). 

Flickinger et al. discloses a dog food composition comprising 50.05% corn, 
ground, 15.46% wheat, 14.60% meat and bone meal, 1 1 .30% soybean meal having 
47% protein and 3.44% corn gluten meal (page 2009, table 1 at top of left column), 
implicitly % by weight based on footnotes d and e, and oligofructose (OF) in the form of 
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kibble (page 2009, left column, paragraph 3), or a dry composition with the fiber source 
of oligofructose additional to the short chain oligofructose present in the wheat grain. 
Flickinger et al. discloses the dogs were adapted to the diet for 18 days (page 2009, 
right column, paragraph 1), implying the composition is nutritionally balanced. 
Flickinger et al. compares said diet to a beef diet (page 2012, left column paragraph 2), 
implying the meat and bone meal is from beef. Flickinger et al. discloses the 15% 
wheat grain would contribute about 0.02% dietary short chain fructooligosaccharides 
(scFOS) (page 2017, left column, paragraph 3). 

Campbell et al. provides evidence that short chain fructooligosaccharides from 
wheat grain contain GF2 1-kestose, GF3 nystose, and GF4 1 F -beta- 
fructofuranosylnystose (page 3080, table 5 at top of right column, entry grains > wheat). 

NRC Nutrient Requirements of Dogs provides evidence that within the dog food 
arts corn comprises approximately 10% protein, corn gluten meal comprises 
approximately 46% or 67% protein (pages 47-48), meat and bone meal comprises 
approximately 54% protein (page 52) and soybean meal can have 47% protein (page 
54) and wheat grain comprises approximately 16% protein (page 56). 

Based on the inherent protein content disclosed by the NRC Nutrient 
Requirements of Dogs, the composition disclosed by Flickinger et al. contains a net 
22% protein from a mixture of beef and vegetable sources. Therefore the composition 
disclosed by Flickinger et al. inherently meets all limitations of instant claims 1 and 6-8. 



Claim Rejections - 35 USC § 103 
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The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

This application currently names joint inventors. In considering patentability of 
the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of 
the various claims was commonly owned at the time any inventions covered therein 
were made absent any evidence to the contrary. Applicant is advised of the obligation 
under 37 CFR 1 .56 to point out the inventor and invention dates of each claim that was 
not commonly owned at the time a later invention was made in order for the examiner to 
consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 
prior art under 35 U.S.C. 103(a). 

Claims 1-3 and 6-8 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Flickinger et al. (J. Anim. Sci., August 2003, 81(8), p2008-2018, provided by 
Applicant in IDS mailed 15 Aug 2007). Evidence of inherency is provided by Campbell 
et al. (J. Agric. Food Chem., 1997, 45, p3076-3082, provided by Applicant in IDS mailed 
15 Aug 2007) and NRC Nutrient Requirements of Dogs (NRC Nutrient Requirements of 
Dogs, 1985, p48-57, cited in PTO-892). 

Flickinger et al. inherently discloses as above. Flickinger et al. further teaches a 
embodiment of a dog food composition comprising 37% poultry byproduct meal, 19.6% 
corn, 19.5% brewer's rice and beet pulp (page 201 1 , table 2 at top of left column), 
further comprising 0, 0.5, 1 or 1 .5 g scFOS in 250 g of kibbled diet (page 2010, right 
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column, paragraph 4-5), or 0%, 0.2%, 0.4% or 0.6% scFOS in the composition. 
Flickinger et al. teaches scFOS in the form of NutraFlora (page 2010, right column, 
paragraph 4). The commercial product Nutraflora is defined in the instant specification 
as having 34% 1-kestose, 55% nystose and 10% 1 F-beta-fructofuranosylnystose 
(Instant Specification, Page 4, second paragraph). 

NRC Nutrient Requirements of Dogs provides evidence that within the dog food 
arts brewer's rice, a brewer's grain, comprises about 29% protein and fresh, non-meal 
chicken by-product comprises about 48% protein (page 48), and meat and bone meal 
comprises approximately 54% protein (page 52). Based on the inherent protein content 
disclosed by the NRC Nutrient Requirements of Dogs, the further embodiment disclosed 
by Flickinger et al. contains about net 29.6% protein from a mixture of poultry and 
vegetable sources. 

Flickinger et al. does not specifically teach scFOS in the form of NutraFlora from 
about 0.01% to 0.19% by weight of the composition (instant claim 2). Flickinger et al. 
does not specifically teach the composition scFOS in the form of NutraFlora from about 
0.05% to 0.19% by weight of the composition (instant claim 3). 

Flickinger et al. teaches it is within the level of ordinary skill in the art to 
reasonably predict a correlation between the amount of scFOS and its effects (page 
2014, left and right columns and table 8 at bottom of page and page 2015, table 9 at top 
of page). 

It would have been obvious to one of ordinary skill in the art at the time of the 
invention to combine the teachings of Flickinger et al. to vary the amount of scFOS in 
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said dog food composition. One of ordinary skill in the art would be motivated to vary 
the amount of scFOS in said dog food composition between disclosed embodiments of 
0% and 0.2% because Flickinger et al. teaches the determination of the correlation 
between the amount of scFOS and its effects and because Flickinger et al. suggests 
0.02% dietary scFOS provides an effect (page 2017, left column, paragraph 3). One of 
ordinary skill in the art would have a reasonable expectation of success in varying the 
amount of scFOS in said dog food composition between disclosed embodiments of 0% 
and 0.2% because Flickinger et al. teaches it is within the level of ordinary skill in the art 
to reasonably predict a correlation between the amount of scFOS and its effects. 

Conclusion 

No claim is found to be allowable. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Jonathan S. Lau whose telephone number is 571-270- 
3531 . The examiner can normally be reached on Monday - Thursday, 9 am - 4 pm 
EST. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Shaojia Anna Jiang can be reached on 571-272-0627. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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Patent Examiner 
Art Unit 1623 
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Supervisory Patent Examiner 
Art Unit 1623 



